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""Games might be and are the serious business of life to
many people. It would be extraordinary to say that people
could not recover from injuries sustained in the business
of life, whether that was football, or motor racing, or any
other of those pursuits which are instinctively classed as
games but which everyone knew quite well to be serious
business transactions for the persons engaged therein.”
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“The policy underlying this tort rule is intended to facilitate free and
vigorous participation in athletic activities.”?
$IMNRI MR QIPPIY

“This court believes that the law should not place unreasonable
burdens on the free and vigorous participations in sports by our
youth... [but] some of the restraints of civilization must accompany
every athlete onto the playing field.”*
=)
“Fear of civil liability... could curtail the proper fervor with which the
game should be played and discourage individual participation...”%

:Daniel E. Wanat 5190 — 2773982 0dw»ni »1m190n INX 77 WA an2 729

“When the Tennessee Court of Appeals and Supreme Court begin to
consider the cases involving... sports... they would do well to consider

C. Dernis and L. Hanson, Revisiting Excessive Violence in the Professional Sports Arena: Changes *°

in the Past Twenty Years?, 6 Seton Hall J. Sport L. 127 (1996)
R. Bernardi, Leisure, Sport, and Assumption of Risk, June 1, 2009, available at:
,Spengler & Connaughton X1 13 . https://www.bicyclelaw.com/leisure-sport-and-assumption-of-risk/
16 'mya 9 mavn 2o
Sw POIA YNOY X9W ¥R 7Ivh Benitez v. New York City Board of Education, 73 NY 2d. 650 (1989) %°
Ferrari v. Grand Canyon Dories (1995) 32 Cal. App. 4" 248, 253, 38 Cal. Rptr. 2d X1 111907 1MKX
X7 DR RITY APYW A2 DYWL NIAY TN N0 DNAT NPT YW W D ow PURn wownn ma .65
“application of primary :M>°¥571 MR 2w Y07 IO DR AWYN? MIY? 7521, VN0 NNYDI NI1INWR
assumption of risk is to avoid imposing a duty which might chill vigorous participation in the
implicated activity and thereby alter its fundamental nature.”
Nabozny v. Barnhill, 334 N.E.2d 258, 260 (Il APP. Ct. 1975) %
Ross v. Closer, 637 S.W.2d 11, 14 (Mo. 1982)
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the following question: Whether and when is it necessary not to impose
a duty of care in order to encourage vigorous participation in sport?”23
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Daniel E. Wanat, Torts and Sporting Events: Spectator and Participant Injuries — Using Defendant’s 2

Duty to Limit Liability as an Alternative to Defense of Primary Implied Assumption of Risk, 31 U.
Mem. L. Rev. 237, 278 (2001)
W. Posner & w. Keeton, The Law of Torts s 68 (5" ed. 1984) 2
114-113 'mya 9 77wn 99 ,Spengler & Connaughton WA 7mup17A Y0 oS 2
1 (contributory negligence) namn mibwn o3 > comparative responsibility noma myanxa PPy %
W AR DM XD NPARY PTIY DA IIRD 27T OW DNTINR N0 YW 102 MIWORAY 1PPOTII 2172 NM0pT
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Maki W7 .5phn %D pIh avmy o778 192 NAnRaT IR Ponn , (comparative responsibility) nome nianx
Fleming James Jr. Comments on Maki w12 .V. Frelk, 40 1l1l. 2d 193 (1968); 239 N.E.2d, 445 (1986)
v. Frelk — Comparative v. Contributory Negligence: Should the Court or the Legislator Decide? 21
Vand. L. Rev. 891 (1986); Harry Kalven Jr. Comments on Maki v. Frelk — Comparative v.
Contributory Negligence: Should the Court or the Legislator Decide? 21 Vanderbilt Law Review 897
DAN B. DoBBs, THE LAw oF TorTs § 201, 503-506 (2000) o3 17 n°omi nanxa Py 9y .(1986)
William Powers, Sports, Assumption of Risk, and the New Restatement, 38 Washburn L. J. 771 %
(1999) pp. 772-773
X1 TN O QWK YW 70°ON2 NN mIbwa Sw Y937 ik 1976 nawa ppmm 7ona Swnd pav-r1 nrna 2
NY CPLR § 1411 (2012) [ section 1411 of the &7 w797 191X "N12°07 NRIT" AT DR PN TIN2 ¥oR0n
New York Consolidated Laws 2012 Rules & CVP — Civil Practice Law, Article 14-A (1411-1413)]
Damage Actions: ”Damages recovery when contributory negligence or assumption of risk is
established. In any action to recover damages for persona injury, injury to property, or wrongful death,
the culpable conduct attributable to the claimant or the decedent, including contributor negligence or
assumption of risk, shall not bar recovery, but the amount of damages otherwise recoverable shall be
diminished in the proportion which the culpable conduct attributable to the claimant or decedent bears
mMIGWw 9957 NNnT TINA MR 9931 MK N3 (to the culpable conduct which caused the damages”.
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“Contributory fault" means any fault on the part of :ILCS 5g2-1116 ch. 110, par.2-1116(b) &1 ,nnn
the plaintiff (including but not limited to negligence, assumption of the risk, or willful and wanton
misconduct) which is a proximate cause of the death, bodily injury to person, or physical damage to
PUDWAI YY) NIPLINDIT A1TAT DMWY P17 M7 1 pona .property for which recovery is sought”.
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Instructions, CACI (pronounced “Casey” approved at December 2016, available at:

.248-234 'ny ow W1 . https: /www.justia.com/documents/trials-litigation-caci.pdf

J. Mansfield, Informed Choice in the Law of Torts, Louisiana Law Review 22 (1961) 17-42, pp. 17 °
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Turcotte v. Fell, 502 N.E.2d 964, 968 (N.Y. 1986) **

208 'mva ,30 77wn »v> ,Morgan ¥
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»Volenti non fit injuria. One who takes part in such a sport accepts the

dangers that inhere in it so far as they are obvious and necessary, just as a

fencer accepts the risk of a thrust by his antagonist or a spectator at a ball
game the chance of contact with the ball"*’
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When he made his choice to join them he took the chance of a like

fate, with whatever damage to his body might ensue from such a
fall.”*
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3 5w 1T podA MWYa avapl kA .Murphy v. Steeplechase Amusement, 250 N.Y. 479 (1929) *
Murphy v. Steeplechase Amusement, 166 N.E.. 173 (NY 1929) pv 171 w o>wavh vowni
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nVolenti non fit injuria. 12 MR MRNINORA 7710 KonT LA 1277 174 mya 38 77wn ¥ , Murphy *
One who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and
necessary, just as a fencer accepts the risk of a thrust by his antagonist or a spectator at a ball game
the chance of contact with the ball (Pollock, Torts [11th ed.], p. 171; Lumsden v. Thompson Scenic
Ry. Co., supra; Godfrey v. Conn.Co., 98 Conn._63; Johnson v. City of N.Y., 186_N.Y._139,148;
McFarlane v. City of Niagara Falls, 247_N.Y._340, 349; cf. 1 Beven, Negligence, *Page 483 787;
Bohlen, Studies in the Law of Torts, p. 443). The antics of the clown are not the paces of the cloistered
cleric. The rough and boisterous joke, the horseplay of the crowd, evokes its own guffaws, but they
are not the pleasures of tranquillity. The plaintiff was not seeking a retreat for meditation. Visitors
were tumbling about the belt to the merriment of onlookers when he made his choice to join them. He
took the chance of a like fate, with whatever damage to his body might ensue from such a fall. The
nnoa D% nn ian 09 .timorous may stay at home”
/https: //www.courtlistener.com/opinion/3595079/murphy-v-steeplechase-amusement-co
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Arbegast v. Board of Educ. 65 N.Y.2d 161 (N.Y. 1985) 1w *°
D. Cotton and M. Cotton, Legal Aspects of Waivers in Sport, Recreation and Fitness Activities w1 ®°
(Canton, OH: PRC Publishing Inc., 2002).
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Anderson v. W1 19 3 .Coates v. Newhall Land and Farming, Inc. [1987] 236 Cal. Rptr.181 w- .ow 2
Ceccardi [Ohio 19831451 N.E.2d 780.
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Teles v. Big Rock Stables, 419 F.Supp.2d, 1003 (2006); Savino v. Robertson, 273 Ill. &1 %527 ppws
Duffy v. Midlothian Country Club 135 111 APP. 3d 429 (1985) 481 N.E.2d :191 , App. 3d 811, 818 (1995)
Downing v. United Racing Ass’n 211 Ill. App. 3d 877 (1991); 570 N.E.2d 828 (1991) 1r1va . 1037
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Roberts v. T.H.E. Ins. Co., 1 n™12°%7 DPan 5w 7197 NP MWy 0% 20D 1w 90 1pvi s @
VOYN PV INIR"D NPIRT NPITAT DR vowna N2 7T, Merten v. Nathan (1982) pava .2016 WI 20
“that principle of law under which ) .77°p7 N2W 2w 2PWR 2231 WO N0 W DN woIn 1w
v awyn .(‘freedom of contracts’ or private dealing is restricted for the good of the community”
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“Why A Waiver May Fail — Public Policy”, Dec. 28, 181 X112 77°P0% .N80 MPI7a% 072110 K15
. 2009, available at: https: //www.sportwaiver.com/why-a-waiver-may-fail-public-policy/
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“... According to some authorities required that plaintiff’s consent be :59 mwn »v> , Arbegast °’
reasonable under the circumstances”

Burnett v. Caho, 7 ll. App. 3d 266, 275 N.E.2d 619, 626 (1942) *®

Clark v. Rogers, 137 11l. App. 3d 591, 594 %115 .817 v ,64 mwn ¥ , Savino v. Robertson 171y w1 *
I L7001 000 N2 L,YNT ARG APkl . 484 NLE.2d 867, 869 (1985); 92 11l.Dec.136, 138 (1985)
0131013 2°05N1 1971 TR OVVINIRY ATA-AD DYIT YT S0I0) AV 010 DY 712°372 21107 210’00 NN
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R RN ,DOV2N37 10 7R AR 070 DY R XY P12 712°00 DR QY 1AW NN 202 IR Jon DY annm X2 2790 D1aR
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“Under the implied form of assumption of risk, plaintiff's willingness to assume a :ow &1 721 .ow ™
known risk is determined from the conduct of the parties rather than from an explicit agreement. The
implied form of the doctrine has itself been subdivided into primary and secondary categories. The
primary label has been applied to situations where a plaintiff has assumed known risks inherent in a
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particular activity or situation. The assumed risks there are not those created by defendant's negligence
but rather by the nature of the activity itself. Thus, primary implied assumption of risk is, arguably,
TnRn R 79 . not a true negligence defense, since no cause of action for negligence is ever alleged.”
Edward J. Kionka, Implied Assumption of Risk: Does it Survive Comparative Fault? 7 S. lll. :ow 20117
U L1371 (1982%
Hanke v. Wacker 217 Ill. App. 3d 151, 160 (1991) "
Kennedy v. Providence Hockey Club Inc. (1977), 119 R.1.70, 376 12164 77wn »°v> ,Duffy w110 .ow
“Secondary :Duffy 1va 1% 991 a.2D, 329; Bugh v. Webb (1959) 231 Ark. 27, 328 S.W. 2d 379.
implied assumption of risk, on the other hand, is a true defense, since there plaintiff implicitly
assumes the risks created by defendant's negligence... most courts have upheld implied assumption of
.risk as a valid negligence defense if plaintiff's knowledge and volition could be proven.
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"'Inherent risk’, with regard to any sport or recreational
opportunity means those dangers or conditions which are
characteristic of, intrinsic to, or any integral part of any sport or

recreational opportunity’
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Erica K. Rosenthal, Inside the Lines: Basing Negligence Liability in Sports foor Safety- Hwn> wn
Based Rule Violations on the Level of Play, 72(6) Fordham Law Review 2631, 2655 (2004) Linda S.
Calvert Hanson & Craig Dernis, Revisiting Excessive Violence in the Professional Sports Arena:
Changes in the Past Twenty Years? 6 Seton Hall Journal of Sport Law, 127, 136 (1996);
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”Thus, the issue in the instant case is whether an organized, 113°07 NnI7 NIMVPIT 770 DP9V VDO
noncompetitive, long-distance bicycle ride is one of those sports activities to which the primary
assumption of risk doctrine applies.”

"As guidance, there are cases in which courts have determined whether or not the primary :ow
assumption of risk applies to a particular activity. There are a number of cases involving sports
activities in which the court found a primary assumption of risk. (Cheong, supra, 16 Cal.4th 1063,
68 Cal.Rptr.2d 859, 946 P.2d 817 [snow skiing]; Ford, supra, 3 Cal.4th 339, 11 Cal.Rptr.2d 30, 834
P.2d 724 [water skiing]; Knight, supra, 3 Cal.4th 296, 11 Cal.Rptr.2d 2, 834 P.2d 696 [touch
football]; Sanchez v. Hillerich & Bradsby (2002) 104 Cal.App.4th 703, 128 Cal.Rptr.2d 529
[collegiate baseball]; Distefano v. Forester (2001) 85 Cal.App.4th 1249, 102 Cal.Rptr.2d 813
(Distefano ) [off-roading]; Calhoon v. Lewis (2000) 81 Cal.App.4th 108, 96 Cal.Rptr.2d 394
[skateboarding]; American Golf Corp. v. Superior Court, supra, 79 Cal.App.4th 30, 93 Cal.Rptr.2d
683 [golf]; Lupash v. City of Seal Beach (1999) 75 Cal.App.4th 1428, 89 Cal.Rptr.2d 920 [lifeguard
training]; Record v. Reason, supra, 73 Cal.App.4th 472, 86 Cal.Rptr.2d 547 [tubing behind a
motorboat]; Lilley v. Elk Grove Unified School Dist. (1998) 68 Cal.App.4th 939, 80 Cal.Rptr.2d
638 [wrestling]; Aaris v. Las Virgenes Unified School Dist. (1998) 64 Cal.App.4th 1112, 75
Cal.Rptr.2d 801 [gymnastics stunt during cheerleading]; Balthazor v. Little League Baseball, Inc.
(1998) 62 Cal.App.4th 47, 72 Cal.Rptr.2d 337 [little league baseball]; Domenghini v. Evans (1998)
61 Cal.App.4th 118, 70 Cal.Rptr.2d 917 [cattle roundup]; Mosca v. Lichtenwalter (1997) 58
Cal.App.4th 551, 68 Cal.Rptr.2d 58 [sport fishing]; Staten v. Superior Court, supra, 45 Cal.App.4th
1628, 53 Cal.Rptr.2d 657 [ice skating]; Fortier v. Los Rios Community College Dist. (1996) 45
Cal.App.4th 430, 52 Cal.Rptr.2d 812 [football practice drill]; Bushnell v. Japanese-American
Religious & Cultural Center (1996) 43 Cal.App.4th 525, 50 Cal.Rptr.2d 671 [judo]; Regents of
University of California v. Superior Court (1996) 41 Cal.App.4th 1040, 48 Cal.Rptr.2d 922 [rock
climbing]; Ferrari v. Grand Canyon Dories, supra, 32 Cal.App.4th 248, 38 Cal.Rptr.2d 65 [river
rafting]; O'Donoghue v. Bear Mountain Ski Resort (1994) 30 Cal.App.4th 188, 35 Cal.Rptr.2d 467
[snow skiing]; Stimson v. Carlson (1992) 11 Cal.App.4th 1201, 14 Cal.Rptr.2d 670 [sailing].) In
some other recreational activities, courts have held that there was no primary assumption of risk.
(Shannon v. Rhodes (2001) 92 Cal.App.4th 792, 112 Cal.Rptr.2d 217 [boating passenger]; Bush v.
Parents Without Partners (1993) 17 Cal.App.4th 322, 21 Cal.Rptr.2d 178 [recreational dancing].)"
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""This sport appears to fall within those activities to which these cases
apply the assumption of risk doctrine.  As the court in Record v.
Reason, ... said upon '[cl]ompiling all of the distinguishing factors'
from the cases, an activity is a ‘sport’ to which the primary
assumption of risk doctrine applies if that activity ‘is done for
enjoyment or thrill, requires physical exertion as well as elements of
skill, and involves a challenge containing a potential risk of injury.’

That delineation is a useful one and covers the bicycle ride here.”*

31w vy  Turcotte &
Morgan v. State of N.Y., Beck v. Scimeca, Chimerine v. World Champion John Chung Tae Kwon Do *
2302 177 pooa Inst., Siegel v. City of N.Y., 90 N.Y.2d 471, 662 N.Y.S.2d 421, 685 N.E.2d 202 (1997)
7uRIP ;(Morgan) MPAm MANN (MO0 NIYPANI POYW DNW 2PN AYIIR PAV-T1 NITH DW 19U vownd
YN ,MYmm pIna 7217 Morgan v L(Siegel ) 0°301 (Chimerine 119 ) 772012 R ;(Beck 11v)
TP L,ANWRY 9P W A¥IAPY 1AM YAINT .20 2007 DR PIT ORI PPN IMRI 7N ORVNOD 70
NS TIT NP0R7 IR YR PONT a0 DwNTY WATR 0 9127 KDY NRA IR Wt vang J9o1 tann rawn
NV AN DR 7720 ANWRIT ARV . ANATI NIV IR Y1901 11902 MIPwIR W YN PPa WANM PR hw
MR DPVINAPRT D207 N2YR DY 2°112°0 ¥ P2 ANOAW TI7 MR PR °D YN A0ONT 79971 NYIva IR
Beck 1mva .w"np 130 -5 ynd avanw TIRD 737123 M0 Y7033 1901807 M50 12177 IWRD V91,0190
TN O INIRAW TN ARIIND AN AYOEDT ,NIwnH L2100 NXPOP IR AURIPY I90 N33 MYWwa YYDl yaIng
Yap wWNI N2 .AYOXOY 07 2T — FAW ANT KR A%0PAN AN°NIT o0 ARYIND AN’ 37 7AR° MEopn won
JI0PITA AW KD - D202 Apoyw Siegel SW NY*ANa .30 X2 AN°MI 113°0 0P 0 1917 YINAW PN PR 0D
.Chimerine v ,ow
207 oy 1amn Ay yana Calise v City of New York (239 AD2d 378, 657 N.Y.S.2d 430 (1997) pva %
TIUPIT SWa AN I VAINT 0D Vap UOwni M°A LYY DY w1 Ypnaw nRY ,pIRD2 2°V90 av oy 2170m2
"[a]n exposed tree root is a reasonably foreseeable hazard of the :wownn na 27> 11207 NI YW
TR 7P 379 'mya ,ow .sport of biking on unpaved trails, and one that would be readily observable"
nIMLPT DR 2omn vawnn ma . [2007]Rivera v Glen Oaks Vil. Owners, Inc., 41 AD3d 817 1iva 1
,OW) "nPxy" 72°202 19Y 91901M2 7122 YPNIw NRY YYD IDNA DDIW 2511 YW NN DX AT 119°07 N
nx vownd nna i [2004]Restaino v Yonkers Bd. of Educ., 13 AD3d 432 pava .( 821-820 'ava
TR DPIDN W NI 27012 7O HPNIR INRY 901w 01D 217 W WNYeAN DR 0T 112°07 NI NupYT
7nyan wowni n°a an7 Goldberg v Town of Hempstead, 289 AD2d 198 [2001] aya 2%k (90 2 hw
JI9°07 DI NPIUPIT YWA LIND O3 L7122 AYPNN 12072 W2 9y 22w 7AW NRY Y01 nasn Yw
naoM — nyann maww , Foltz v. Johnson, B277995, Cal.App.5th [2017 WL 4803950] yava 12771 pod1
AR DORNT ROW 729977 AWR IR 22717 77 7173 N A0uR N2 ANYAw ,an0an MIvwah o077 IR
DY 97 IRXIND .0 Y19 NIV P2IPNT VINAPRT N°07 12WH N0 DR 77737 W ATW AN AW 12°070
SUINAPR N0 R AU N2°372 799017 115°00 %D YaAPY ANIL DR 07 LOWHT M2 LaWR 1IN AYIDN I
"off road riding involves the inherent risk that one will fall off or be thrown from one's bike... off-
road desert riding, both on and of trials, involves the inherent risk of falls due, at least in part, to
slipping or becoming mere in sand and which may result in being thrown from one's bike and
suffering severe injury, even death."
Record v. Record, 73 Cal.App.4th at page 482, 86 Cal.Rptr.2d 547 ®
49 7a >y ,Moser &
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One who takes part in such a sport accepts the dangers that inhere
in it so far as they are obvious and necessary, just as a fencer
accepts the risk of a thrust by his antagonist or a spectator at a ball
game the chance of contact with the ball. . . . A different case would
be here if the dangers inherent in the sport were obscure or
unobserved, or so serious as to justify the belief that precautions of
some kind must have been taken to avert them...*®

If the risks of the activity are fully comprehended or perfectly

obvious, plaintiff has consented to them and defendant has

performed its duty.®
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7Iin various sports, going too fast, making sharp turns, not taking

certain precautions, or proceeding beyond one’s abilities are actions

held not to be totally outside the range of ordinary activities involve in
those sports™.
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Fatigue and, unfortunately, injury are inherent in team competitive
sports,.. Benitez was concededly an excellent athlete, properly
equipped and well-trained He was playing voluntarily in the same
manner as he had for the previous year... Within the breadth and
scope of his consent and participation, plaintiff put himself at risk in
the circumstances of this case for the injuries he ultimately suffered...
The injury in this case, in sum, was a luckless accident arising from
the vigorous voluntary participation in competitive interscholastic

athletics.""1%
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R1 721 .American Golf Corp. v. Superior Court (2000) 79 Cal.App.4th 30, 37, 93 Cal. Rptr. 2d 683 ™
“In a given active sport setting, the question whether the defendant owes a duty to the :1>77 po92
plaintiff 'is a legal question which depends on the nature of the sport or activity in question and on
the parties' general relationship to the activity, and is an issue to be decided by the court... Thus,
under Knight...a trial court is to determine the question of duty as a function of the scope and
definition of a given active sport's inherent risks. ... It is for the court to decide whether an activity
is an active sport, the inherent risks of that sport, and whether the defendant has increased the risks
of the activity beyond the risks inherent in the sport...expert opinion may inform the court on these
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